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ENFORCEMENT OF SCHOOL INTEGRATION 





PENING last month of the third school year since the 

Supreme Court handed down its historic anti-segrega- 
tion decision of May 17, 1954, was marked by both advances 
and setbacks on the road to full racial integration in public 
elementary and secondary education in the United States. 
In September two years ago, the shift from segregation to 
integration was confined largely to the cities of Baltimore 
and Washington and to a limited number of schools or 
school districts in the states of Delaware and West Vir- 
ginia. By September of last year, integration had spread 
to 442 school districts in the 17 states (and the District of 
Columbia) where separation of the races in public schools 
had been required by law.! This year the number of school 
districts in which desegregation has taken place has risen 
to 650. 


However, 3,061 school districts having Negro pupils are 
still operating on a segregated basis in the 17 states. Negro 
children in those states who may now go to school with 
white children number an estimated 320,000, while nearly 
2.5 million Negro pupils must attend segregated schools.? 
The bulk of the integration effected to date is in the border 
states. Segregation in public grade and high schools re- 
mains unbroken in eight states—Alabama, Florida, Georgia, 
Louisiana, Mississippi, North Carolina, South Carolina, 
Virginia. 


DEEP ROOTS OF SCHOOL SEGREGATION IN THE SOUTH 


Integration of the schools involves the difficult problem 
of trying to bring about through legal processes a basic 
social reform which will affect the day-to-day lives of mil- 
lions of persons. The task, in a large part of the South, 
is to change a custom followed ever since public education 


' See “School Desegregation,” E.R.R., Vol. I 1955, p. 23. 


2 Southern School News, October 1956, p. 2. The number of white pupils in the 
desegregated districts is estimated at 1,780,000. 
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for Negro children was first generally provided after the 
Civil War, and to do so against strong public opposition. 
The country was up against much the same sort of thing, 
in another field and on a nation-wide basis, when it tried 
to enforce prohibition. That attempt at social reform, by 
constitutional amendment and federal legislation, ran into 
increasingly hostile public sentiment and was eventually 
abandoned as a failure. 


During the Reconstruction era the Radical Republicans 
in Congress sought, through federal civil rights legislation 
and the 14th and 15th amendments to the Constitution, to 
assure equal rights and the franchise to southern Negroes. 
Almost no effort was made, however, to put schooling on 
an integrated basis. Enjoyment of other civil liberties by 
Negroes continued for the most part only so long as federal 
troops occupied the states which had been in rebellion. 
When the troops were withdrawn, the last in 1877, the 
formerly disfranchised whites regained control of the state 
governments and soon found ways by which to assert 
their supremacy. 


They were aided in that endeavor by Supreme Court 
decisions invalidating most of the federal civil rights legis- 
lation and narrowing the application of the 14th and 15th 
amendments.* Finally, in 1896, the Supreme Court’s sanc- 
tioning of the “separate but equal’ doctrine in a trans- 
portation case‘ gave fresh impetus to enactment of state 
laws and local ordinances requiring separation of the races. 
So long as at least theoretically equal accommodations or 
facilities were made available to Negroes, statutes to compel 
segregation could be expected to escape the 14th amend- 
ment’s ban on state action which denies equal protection of 
the laws. 


Starting in 1938, however, the ‘ upreme Court began to 
define equality with respect to educational facilities in ways 
which resulted in opening the doors of certain formerly all- 
white state universities to a small but growing number of 
colored graduate students. This paved the way for the 
Court’s unanimous conclusion two years ago that “In the 
field of public education the doctrine of ‘separate but equal’ 


* See “Federal Protection of Civil Liberties,” E.R.R., Vol. I 1947, pp. 35-37. 


60-0/ 


* Plessy v. Ferguson, 163 U.S. 537 (1896). 


® Rayford W. Logan, “The United States Supreme Court and the Segregation Issue,” 


Annals of the American Academy of Political and Social Science, March 1956, pp. 
15-16. 
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has no place,” that “Separate educational facilities are in- 
herently unequal.” ® 


OPPOSITION TO ENFORCEMENT OF COURT’S DECISION 


The school decision, overturning an interpretation of the 
14th amendment which had been the law of the land for 
nearly 60 years, had virtually the force of a new constitu- 
tional amendment. When the governor of Tennessee dis- 
patched troops at the beginning of September to quell dis- 
turbances in the town of Clinton, which was under court 
order to comply with the Supreme Court decision,’ his 
action recalled the fact that the 14th amendment initially 
had been made effective in the South only in the presence 
of federal troops. In the same way, proposal of all manner 
of devices for circumventing the decision raised the ques- 
tion whether Negro rights in the resisting states would be 
more effectively realized under the Supreme Court’s rein- 
terpretation of the equal protection clause than they had 
been under its original] interpretation. 


Hardening of southern opposition to school integration 
was dramatically emphasized on Mar. 12, 1956, when 101 
members of Congress from 11 states issued a “Declaration 
of Constitutional Principles,’ promptly dubbed the southern 
manifesto. The manifesto asserted that “The debates pre- 
ceding the submission of the Fourteenth Amendment clearly 
show that there was no intent that it should affect the sys- 
tems of education maintained by the states.” In fact, “the 
very Congress which proposed the amendment subsequently 
provided for segregated schools in the District of Columbia.” 
The separate but equal principle, in any case, had become 
“a part of the life of the people of many of the states and 
confirmed their habits, customs, traditions and way of life.” 
The signers said: 


We decry the Supreme Court’s encroachments on rights reserved 
to the states and to the people, contrary to established law and to 
the Constitution. We commend the motives of those states which 
have declared the intention to resist forced integration by any 
lawful means. . . . We pledge ourselves to use all lawful means 
to bring about a reversal of this decision . . . and to prevent the 
use of force in its implementation. 





* Brown v. Board of Education; Briggs v. Elliott; Davis v. County School Board; 
Gebhart v. Belton, 347 U.S. 483 (1954). 

7 The Clay and Sturgis, Ky., schools, where protests against admission of Negro 
pupils also led to calling of troops, were not under court order to integrate and even- 
tually barred the colored children. 
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The names of 19 senators and 82 representatives, includ- 
ing every member of the delegations of seven states,® were 
attached to the manifesto. Sen. Estes Kefauver (D-Tenn.), 
now Democratic vice presidential nominee, was a con- 
spicuous holdout; he said, ““You can’t secede from the Su- 
preme Court.” 


PLATFORM DECLARATIONS AGAINST USE OF FORCE 


Promulgation of the southern manifesto stirred fears of 
a party split on the civil rights issue at the upcoming Dem- 
ocratic national convention. Although party leaders failed 
to ward off a floor debate on the question at Chicago in 
August, they managed to avoid a roll call vote. A minority 
report on the civil rights plank of the platform, turned 
down by voice vote, proposed a direct pledge to carry out 
the Supreme Court decision on schoo] segregation. Both 
the minority report and the approved majority report de- 
clared that “We reject all proposals for the use of force 
to interfere with the orderly determination of these matters 
by the courts.” 


The Republican platform adopted at San Francisco 
voiced specific acceptance of the Supreme Court decision 
and, like the Democratic platform, discountenanced use of 
force to put into effect or to obstruct schoo] integration. 
The Republicans said: “We believe that true progress can 
be attained through intelligent study, understanding, edu- 
cation and good will. Use of force or violence by any group 
or agency will tend only to worsen the many problems 
inherent in the situation.” 


MODERATE APPROACH OF EISENHOWER AND STEVENSON 


Declarations in the party platforms against use of force 
answered one of the points raised in the southern mani- 
festo and reflected the counsel of moderation in racial 
matters repeatedly given in the preceding months by both 
President Eisenhower and Adlai Stevenson. At a news 
conference two days after issuance of the southern mani- 
festo, the President said: 


If ever there was a time when we must be patient without being 
complacent, when we must be understanding of other people’s deep 


emotions, as well as our own, this is it. . . . Now, let us remember 


this one thing, and it is very important: The people who have this 
deep emotional reaction on the other side were not acting over 


* Alabama, Arkansas, Georgia, Louisiana, 
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these past three generations in defiance of law. They were acting 
in compliance with the law as interpreted by the Supreme Court 
of the United States under the decision of 1896. Now, that has 
been completely reversed, and it is going to take time for them to 
adjust their thinking and their progress to that. 


Recurring to the same theme when asked to comment on 
racial incidents at the opening of the current school year, 
Eisenhower observed on Sept. 5 that it was “difficult 
through law and through force to change a man’s heart.” 
It is “a question of leading and training and teaching 
people, and it takes some time, unfortunately.” 


Stevenson had told a Negro audience in Los Angeles, 
Feb. 7, that ““We must proceed gradually” in enforcing the 
Supreme Court decision, that “It can’t be done by troops or 
bayonets.”” He explained in a statement at Portland, Ore., 
five days later that “True integration requires more than 
the mere presence of children of two races in the same 
classroom; it requires a change in the hearts and minds of 
men.” Like the President, Stevenson opposed attempting 
to force integration by withholding, from states which still 
had segregated schools, any federal funds that might be 
made available for educational aid.® 


After saying, in a speech at Little Rock, Ark., Sept. 25, 
that he believed the Supreme Court decision to be right, 
Stevenson added that he had repeatedly expressed the be- 
lief that “the office of the Presidency should be used to 
bring together those of opposing views in this matter—to 
the end of creating a climate for peaceful acceptance of 
this decision.”” When Stevenson originally suggested a 
White House conference of southern white and Negro 
leaders to explore ways and means of allaying race ten- 
sions, President Eisenhower indicated agreement with the 
proposal. But he preferred to entrust the task to the gen- 
eral civil rights commission which he had asked Congress 
to set up with subpena powers. 





Discussing the question at a news conference on Mar. 14, 
the President said the time had come when “some real in- 
vestigative body ought to be watching [school integration] 

. all the time,” and he would “like to have that body 
organized, bipartisan, and with every point of view repre- 


*An amendment to this effect, sponsored by Rep. Adam Clayton Powell (D-N.Y.), 
was held chiefly responsible for defeat at the last session of Congress of the adminis- 
tration’s federal-aid-to-school-construction bill. See “Record of the 84th Congress, 
Second Session,” E.R.R., Vol. II 1956, p. 556. 
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sented on it, and as quickly as possible.” However, a 
House-passed bill to carry out the administration’s civil 
rights program did not emerge from the Senate Judiciary 
Committee before Congress adjourned. 


Mechanics of Enforcing Integration Ruling 


WHEN the Supreme Court ruled in 1954 that segregation 
in public schools was unconstitutional, it recognized that 
there could be no overnight change to integration in all of 
the affected states. Full compliance with the decision was 
deferred in order to give the states with school segregation 
an opportunity to submit suggestions on the time and man- 
ner of putting the ruling into effect. Eight of the 17 states 
in which segregation had been mandatory failed to take 
advantage of the opportunity,’® but the nine others either 
filed briefs or were represented at the four days of hear- 
ings which the Court held on the subject in mid-April 1955. 


The orders issued May 31, 1955, to carry out the 1954 
decision, while applying technically only to the schools in- 
volved in the litigation before the Court, were couched in 
language clearly meant to lay down principles and proce- 
dures of general application. The Court declared in the 
first place that “all provisions of federal, state or local law 
requiring or permitting” school segregation must yield to 
“the fundamental principle that racial discrimination in 
public education is unconstitutional.” Because “full imple- 
mentation of these constitutional principles may require 
solution of varied local school problems,’ enforcement was 
placed in the hands of federal district courts and they were 
directed, in the cases under consideration, to enter the 
decrees “necessary and proper to admit to public schools 
on a racially non-discriminatory basis with all deliberate 
speed the parties to these cases.” The Court said: 


” The eight states which did not respond to the Court’s invitation were Alabama, 
Georgia, Kentucky, Louisiana, Mississippi, Missouri, Tennessee, West Virginia. The 
Deep South states in this group either were unwilling to cooperate in any way with 


the Court or feared that, if they did so, they might be bound directly by the Court’s 
forthcoming orders. 


™ Justice Holmes, speaking for the Supreme Court in 1911 when it denied a motion 
by Virginia for immediate settlement of a claim against West Virginia, said: “A 
state cannot be expected to move with the celerity of a private businessman; it is 


—an if it proceeds, in the language of the English chancery, with all deliberate 
spee ° 
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School authorities have the primary responsibility for elucidating, 
assessing, and solving these [local school] problems; courts will 
have to consider whether the action of school authorities consti- 
tutes good-faith implementation of the governing constitutional 
principles. .. . 

While giving weight to . . . public and private considerations, 
the courts will require that the defendants make a prompt and 
reasonable start toward full compliance with our May 17, 1954, 
ruling. Once such a start has been made, the courts may find 
that additional time is necessary to carry out the ruling in an 
effective manner. The burden rests upon the defendants to estab- 
lish that such time is necessary in the public interest and is con- 
sistent with good-faith compliance at the earliest practicable date. 


The cases before the Supreme Court originated in Dela- 
ware (Wilmington), Kansas (Topeka), South Carolina 
(Clarendon Co.), Virginia (Prince Edward Co.), and the 
District of Columbia. By the time the Court delivered its 
implementing opinion, integration already was under way 
in Topeka, Washington, and Wilmington schools. The 
three-judge federal district courts to which the South 
Carolina and Virginia cases were remanded issued decrees 
in July 1955 voiding the state constitutional and statutory 
provisions requiring racial segregation in the public 
schools. The decrees respectively enjoined the school 
authorities of the two counties concerned from “refusing 
on account of race [or color] to admit to any school under 
their supervision any child yualified to enter such school, 
from and after such time as they [the defendants] may 
have made the necessary arrangements for admission of 
children to such school on a non-discriminatory basis with 
all deliberate speed as required by the decision of the 
Supreme Court in this cause.” 12. The South Carolina decree 
made no reference to a target date for integration; the 
Virginia decree found merely that it would not be prac- 
ticable to require integration in September 1955, as re- 
quested by the plaintiffs. 


DISTRICT COURT DECREES ON SCHOOL DESEGREGATION 


Although federal district courts were given a specific role 
to perform in enforcement of the anti-segregation decision, 
it is not up to them to take the initiative to bring about 
compliance with the decision. Courts can act only on cases 
brought before them, and in segregation cases it is the 
function of the district courts to serve as a sort of referee 


12 Bracketed words appeared only in the Virginia decree. 
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by deciding whether school authorities are making good- 
faith efforts to comply, whether compliance should be 
ordered by a certain date, whether additional time should 
be allowed. But the courts do not enter the picture until 
suits have been brought by persons alleging deprivation of 
legal rights, usually Negro children or their parents with 
the assistance of the National Association for the Advance- 
ment of Colored People. The latter organization, by sup- 
plying aid and counsel for such litigation, acts in effect as 
an unofficial enforcement agent. 


Numerous school districts, of course, have gone ahead 
and made, or started to make, the transition to integrated 
schools without legal goading other than that of the Su- 
preme Court decision itself. However, more than half a 
hundred suits to end school segregation in one community 
or another have been instituted since May 1954—28 of 
them since Jan. 1, 1956. Suits have been brought in all 
17 of the segregation states except Mississippi. 


According to the August 1956 issue of Southern School 
News, which was established in 1954 to give detailed and 
unbiased coverage to school desegregation, lower court 
decisions have adhered consistently to the principles laid 
down by the Supreme Court decision, “though the extent to 
which it has been implemented has depended on the atti- 
tude of the area in which the action has been brought and 
on the proportion of Negro population.” In areas with 
heavy Negro populations, the courts have ruled that segre- 
gation in the schools must come to an end but generally 
have refrained from specifying termination dates. A break 
in this trend came last summer, however, when a district 
court judge issued an order, later stayed pending appeal, 
for immediate desegregation of public schools in Charlottes- 
ville, Va. 


Dates for desegregation have been set by court order in 
various places where there are relatively few Negro pupils, 
including Arlington Co., Va., on the outskirts of Wash- 
ington, D. C., communities in several border states, and 
others in Arkansas and Texas. Among the towns in which 
disturbances boiled up over the entry or attempted entry 
of a few Negro pupils at the beginning of school this year, 
Clinton, Tenn., and Mansfield and Texarkana, Tex., were 
under court orders to integrate. 
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METHODS OF ENFORCING DECREES AND KEEPING ORDER 


Federal district courts are not without power to enforce 
orders or injunctions which they issue. Persons who refuse 
to carry out the orders, or persons who interfere with com- 
pliance by those to whom the orders are directed, may be 
cited for contempt of court and, upon conviction, be fined 
or imprisoned. Orders are served and arrests may be made 
by U.S. marshals, who have the right to swear in any 
number of persons as deputy marshals as needed to assist 
them. President Eisenhower told his news conference, 
Sept. 10, that the Department of Justice stood ready to 
help prepare contempt cases against local officials defying 
federal court orders. On the same day the Justice Depart- 
ment, intervening for the first time in a desegregation en- 
forcement proceeding, was represented at a Circuit Court 
of Appeals hearing in St. Louis. The Department’s attor- 
ney appeared in support of an injunction obtained, not by 
parents or children, but by the school board of Hoxie, Ark., 
to stop interference of pro-segregation groups with the 
integration program which the board had independently 
instituted in that town last year. 


Although contempt citations offer a means of punishing 
persons who obstruct execution of integration plans or 
orders, they are inadequate instruments for dealing with 
mass demonstrations or other mob action. When violence 
or a threat of violence arises, and local police forces are 
unable to restore or preserve order, it is then up to the 
state governor to send in troops. As the President pointed 
out on Sept. 5, “Under the law the federal government 
cannot, in the ordinary normal case of keeping order and 
preventing rioting, move into a state until the state is not 
able to handle the matter.” Proposals for use of force by 
the federal government to integrate schools thus are beside 
the point. Federal troops could be used only in the last 
resort, and then only to maintain the order needed for 
implementation of integration plans. That might be a long- 
term proposition in areas where resistance to integration 
is strong; where integrated schools were boycotted by 
white pupils, as happened lately in some communities, it 
would be ineffectual. 


What could be done to enforce integration if all members 
of a local school board, or responsible state officials, re- 
fused to carry out a court decree is a puzzling and delicate 


719 





Editorial Research Reports 


question. To fine or imprison such offenders might be 
fruitless. Although judges may take care to hold off fixing 
dates for desegregation in places where the opposition to 
it is intense, the possibility that some such situation will 
arise is not entirely hypothetical. 


REFUSAL OF PUBLIC OFFICIALS TO OBEY COURT ORDERS 


School boards in general have not shown a defiant dis- 
position, but higher authority in Texas displayed a chal- 
lenging attitude recently when violence threatened at the 
opening of school in the town of Mansfield. A federal dis- 
trict judge had dismissed a suit to admit Negroes to the 
town’s high school, but his decision had been reversed by 
the Circuit Court of Appeals and the school authorities 
were under order to register the dozen or so colored pupils 
who were expected to seek admission.'"* After dispatching 
half a dozen Texas Rangers to Mansfield, Gov. Allan Shivers 
asked the school board to transfer out of the district any 
pupils, white or colored, whose attempts to enter the high 
school might reasonably be expected to incite violence. 
Shivers was quoted as saying: 

I am taking this action not in a spirit of defiance of federal 
authority but as the only course I can conscientiously pursue in 
upholding my constitutional responsibility for maintaining law and 
order in Texas. Should the resulting actions on the part of the 
Mansfield school authorities be construed as contempt of the 
federal courts, I respectfully suggest that the charge should be 
laid against the governor and not the local people... . If this 
course is not satisfactory under the circumstances to the federal 


government, I respectfully suggest further that the Supreme Court, 
which is responsbile for the order, be given the task of enforcing it. 


When the Supreme Court ruled in 1832 that Georgia laws 
to take over lands of Cherokee Indians in that state, and 
actions under those statutes, were “repugnant to the Con- 
stitution, laws, and treaties of the United States,” the state 
authorities refused to be guided by the decision and said 
it would be met “with the spirit of determined resistance.” 
President Andrew Jackson, staunch defender of state 
rights, was uninterested in trying to enforce the ruling 
through exertion of powers of the Executive Branch. On 
the contrary, he reportedly said: “John Marshall has made 
his decision; now let him enforce it.” 


% U.S. Supreme Court Justice Black refused early in September to stay execution 
of the Circuit Court mandate. The school board on Sept. 25 appealed to the full 
Court to revoke the integration order. Meanwhile, the colored students, none of whom 
actually applied for admission at Mansfield, are going to a Negro school in Ft. Worth. 
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SUPREME COURT ON DEFIANCE OF FEDERAL AUTHORITY 


Jackson’s stand provided a unique example of defiance 
of the Supreme Court by another branch of the federal 
government, but the Court’s authority frequently was 
challenged by states, both North and South, during the 
long conflict over slavery. Such cases have been rarer 
since the Civil War. Two instances in which state officials 
defied orders, not of the Supreme Court but of lower fed- 
eral courts—one in Minnesota in 1907 and another in Texas 
in 1931—are of some interest in connection with enforce- 
ment of the school desegregation decision. 


In the first case, involving a suit brought by railroad 
stockholders, a federal circuit court issued an order to 
restrain Minnesota’s attorney general from enforcing a 
state law calling for reductions in intrastate freight and 
passenger rates. The attorney general, asserting that the 
federal court had no jurisdiction over him as a state official, 
proceeded to obtain a state court order on the railroads to 
put the disputed rates into effect. He was thereupon ad- 
judged guilty of contempt of the federal court, fined $100, 
and placed in custody of a U.S. marshal until such time as 
he should dismiss the proceedings which he had brought in 
the state court. The Supreme Court sustained the lower 
federal court. It held the Minnesota rate reduction law 
violative of the 14th amendment and declared that an 
attempt by a state officer to enforce an unconstitutional 
statute stripped him of his official character and subjected 
him to the consequences of his act. “The state,” said the 
Court, “has no power to impart to its officer immunity from 
responsibility to the supreme authority of the United 
States.” 14 


The second case resulted from a quarrel between Texas 
state authorities and oil leaseholders over state efforts to 
limit oil production. Following amendment of the state 
conservation laws in the summer of 1931, Gov. Ross S. 
Sterling proclaimed a state of insurrection in certain 
counties and sent in state troops to enforce production 
limits. After owners of leaseholds there, alleging depriva- 
tion of property without due process, had obtained a fed- 
eral court order to allow them to produce up to 5,000 
barrels a day per well, the governor ordered the military 
to cut down production to almost nothing. He contended 


“ Ex parte Young, 209 U.S. 123 (1908). 
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that the federal court had no authority to issue orders 
during a proclaimed state of insurrection. 


When the case reached the Supreme Court, it affirmed 
the authority of the district court and said that “Where 
state officials, purporting to act under state authority, 
invade rights secured by the federal Constitution, they are 
subject to the process of the federal courts in order that 
the persons injured may have appropriate relief.” It added 
that “The governor of the state in this respect is in no 
different position from that of other state officials.” 


To the state’s contentions that the Texas governor’s 
order had “the quality of a supreme and unchallengeable 
edict, overriding all conflicting rights of property and 
unreviewable through the judicial power of the federal gov- 
ernment,” Chief Justice Hughes, delivering the opinion of 
the Court, replied: 


If this extreme position could be deemed to be well taken, it is 
manifest that the fiat of a state governor, and not the Constitution 
of the United States, wou!d be the supreme law of the land; that 
the restrictions of the federal Constitution upon the exercise of 
state power would be but impotent phrases, the futility of which 
the state may at any time disclose by the simple process of trans- 
ferring powers of legislation to the governor to be exercised by 
him, beyond control, upon his assertion of necessity. Under our 
system of government, such a conclusion is obviously untenable. 
There is no such avenue of escape from the paramount authority 
of the federal Constitution.15 


Some of the states now seeking to circumvent the Su- 
preme Court’s decision in the school cases have been pro- 
posing to shift ultimate responsibility for such action from 
local authorities to the governor or the legislature. The 
theory apparently is that governors or legislators would 
be more likely than less prominent public officials to escape 
punishment for defying federal authority. Although the 
validity of that assumption may be questioned, it is plain 
that to impose stiff penalties on top state officers, when 
they have acted in accord with popular opinion, would tend 
only to swell public resistance. Court decisions and court- 
imposed penalties are more effective in halting unlawful 
conduct of a positive nature, as in the cases cited, than in 
persuading people to do things they are unwilling to do. 





% Sterling, Governor of Texas, et al. v. Constantin et al., 287 U.S. 378 (1932). 
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Resistance to Enforcement in Old South 


RESISTANCE to school desegregation was expected to be 
stronger in the states heavily populated by Negroes than 
in the border states, and stronger in rural than in urban 
communities. Recent disturbances have involved in each 
case only a handful of colored pupils, but they have occurred 
in small towns, where residents cannot depart from estab- 
lished ways without incurring public notice and possibly 
public displeasure. In Louisville, where 20 per cent of 
the school children are colored, careful preparation as well 
as the urban character of the community contributed to 
a smooth transition to integration. Washington, where 
the proportion of Negro pupils in the public schools (now 
65 per cent) is higher than in most cities farther south, 
introduced integration almost without incident; in that 
case, however, freedom from trouble could be attributed in 
part to the fact that parents of many of the white children 


were not southerners and not steeped in southern racial 
traditions. 


The eight states of the Southeast which as yet have 
integrated no public elementary or high schools are pre- 
cisely the states with the largest Negro populations—rang- 
ing from Florida’s and Virginia’s 22 per cent of the total 
up to Mississippi’s 45 per cent.!® Despite growing indus- 
trialization and urbanization, those states cling to the 
habits and traditions of the rural civilization of the Old 
South. Their people are the most outspoken in defiance 
of the Supreme Court decision. To prevent or put off 
school integration, they have given wide support in the 
private sphere to organization of so-called white citizens’ 
councils, and in the public sphere to adoption of a variety 
of constitutional and statutory devices. 


DOCTRINE OF INTERPOSITION IN SCHOOL CONTROVERSY 


Legislatures of six states—Alabama, Georgia, Louisiana, 
Mississippi, South Carolina, Virginia—last winter adopted 
so-called resolutions of interposition either declaring the 
Supreme Court’s school decision “null, void, and of no 


16 Percentages based on 1950 census figures. The proportion of Negroes in the 
school population is regularly higher than in the total population, owing to the fact 
that Negro families usually are larger than white families. 
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effect” or protesting the decision in comparable terms. 
Like the Virginia and Kentucky resolutions of protest 
against the Alien and Sedition Acts of 1798, the new 
resolutions were based on the theory that a state has the 
right to interpose its sovereignty between its citizens and 
the federal government if the latter usurps powers not 
delegated to it by the states. 


The doctrine of interposition or its derivatives cropped 
up in the South Carolina Ordinance of Nullification in 1832 
and in Wisconsin resolutions of 1859 declaring the Supreme 
Court’s decision in the Dred Scott case an invasion of 
the state’s rights.'7 No state, however, has got anywhere 
by asserting an independent right to interpret the Consti- 
tution. The recent legislative resolutions are generally rec- 
ognized as no more than protests. Other measures are 
relied on to delay, if not defeat, school integration. 


MEASURES TO CIRCUMVENT SUPREME CouRT DECISION 


South Carolina, where one of the school segregation cases 
originated, moved well in advance of the Supreme Court’s 
decision to circumvent the anticipated ruling. A state 
constitutional amendment approved by the voters in Novem- 
ber 1952 repealed a section of the fundamental law which 
made maintenance of free public schools mandatory. Similar 
constitutional amendments to empower the state legisla- 
tures to abolish the public schools were adopted in Georgia 
and Mississippi in 1954; in the same year Louisiana 
amended its constitution to assert the state’s right to use 
inherent police powers to continue segregation. 


Amendments were added this year to the state constitu- 
tions of Alabama, North Carolina, and Virginia. Alabama’s 
“freedom-of-choice” amendment was designed to pave the 
way for maintenance of separate school facilities by pop- 
ular preference instead of constitutional mandate; North 
Carolina’s “package” amendment authorized tuition grants 
for children not wishing to attend integrated schools and 
allowed local option on whether or not to close schools 
under court order to integrate; the Virginia amendment 
authorized tuition grants to children in private schools. 


Implementing legislation has included laws to cut off 
distribution of state funds to school districts which inte- 


7 For the nullification controversy see “Compromise,” E.R.R., Vol. I 1946, p. 418; 
for Wisconsin's challenge of the Dred Scott decision see ‘““The President, the Consti- 
tution, and the Supreme Court,” £.R.R., Vol. I 1935, p. 459. 
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grate public schools; laws to make state funds available 
to operate private schools in place of public schools or to 
pay tuition grants to parents; and laws repealing compul- 
sory school attendance statutes. All of the eight states 
except Georgia and Mississippi have made provision to 
institute plans for accomplishing segregation by assigning 
pupils to particular schools, not ostensibly on the basis of 
race or color, but on the basis of psychological and sociolog- 
ical qualifications, health and welfare considerations, and 
such other factors as promotion of effective instruction 
and the maintenance of good order. 


Georgia has made it a felony for any public official to 
use public funds for mixed schools, provided for enforce- 
ment of segregation laws by state agencies, and authorized 
its governor to close school buildings threatened with de- 
segregation and start state funds flowing to substitute 
private schools. Mississippi, while taking the precaution 
to arm itself with authority to abolish the public schools 
as a last resort, has not gone to the trouble of enacting 
other circumventing legislation; instead it has forbidden 
public officials to comply with the integration decision and 


has created a State Sovereignty Commission to resist “fed- 
eral encroachment.” 


Measures to take defense of anti-segregation suits out 
of the hands of local officials were approved recently by 
the legislatures of Louisiana and Virginia. A state consti- 
tutional amendment, to be submitted to Louisiana voters 
in November, and an implementing act provide for con- 
tinued segregation and make the state the only legal 
defendant in any contesting suit; in each case, moreover, 
the legislature must consent to a suit against the state. 
One of numerous anti-integration laws enacted in Virginia 
in September provides that, if public schools are closed in 
any community, the governor, acting as agent of the Gen- 
eral Assembly, may reopen them on a segregated basis.18 


PROSPECT OF ENDLESS LITIGATION OVER INTEGRATION 


Avoidance of compliance with the Supreme Court decision 
is so transparently the purpose of the statutes enacted by 
the states that it can be taken for granted that most of 
them in due time will be invalidated by federal tribunals. 


1% Laws put on the statute books in various states to suppress or hamper operations 
of the N.A.A.C.P. provide for registration of such organizations, listing of their 
members, and disclosure of financial data; forbid them to solicit litigation; or pro- 
hibit employment of their members by state or loca] agencies. 
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That outlook is generally conceded, but sponsors of the new 
legislation indicate that as soon as one set of laws is 
thrown out, they will be ready with other circumventing 
measures for the legislative and judicial mill. They hope 
thus to defer to the distant future the day when actual 
desegregation of their schools must finally take place. 


This process has already begun in Louisiana. A federal 
district court ruled last Feb. 15 that the constitutional 
amendment approved in that state in 1954, and the imple- 
menting legislation, were in violation of the federal Con- 
stitution in light of the school decision; the same court 
ordered integration of New Orleans schools without fixing 
a date. Appeals from the lower court decision having 
proved unavailing, the legislature convened in midsummer 
and approved a new amendment and new laws in a second 
effort to stave off integration. 


A similar test may not be long in coming in Virginia, 
for elementary schools in that state’s Arlington County 
are under court order to integrate by next Jan. 31. If an 
anticipated appeal from the order does not result in a stay 
of execution, the county schools will immediately come 


into conflict with the state’s new anti-integration legisla- 
tion and stand in danger of being closed or at least of losing 
substantial state subventions. 


After going over legal questions involved in efforts to 
circumvent the Supreme Court decision, the author of a 
law review article concluded that “Lawyers who restrict 
themselves to legal technicalities may find precedents and 
obiter dicta to sustain arguments in favor of the various 
plans for evasion,” but that “Any such defense overlooks 


the vital spirit and personal make-up of the Supreme 
Court.” 


A bench that cut through the veil of “private organizations” to 
bury the white primary, that forbade labor unions to discriminate 
against Negroes ... , that held racially restrictive covenants 
unenforceable, that refused to countenance segregation in public 
schools—such a group of judges will hardly provide a ready audi- 
ence for hair-splitting arguments in favor of de facto state dis- 
criminatory action accomplished either by public or by private 
agents. . . . The conclusion must be that as long as the present 
Court is fundamentally unchanged in its membership and views, 
attempts to evade the historic decision of May 17, 1954, will be 
foredoomed.!9 


1° Walter F. Murphy, “Desegregation in Public Education—A Generation of Future 
Litigation,” Maryland Law Review, Summer 1955, pp. 242-243. 
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Another legal commentator has contended that the state 
stalling devices have merit because “great segments of 
the South could not integrate at the present time without 
civil turmoil.” He therefore viewed the constitutionality 
of the devices as secondary and said: “The South needs 
time, patience, and understanding and not the force of court 
orders and impending litigation. Integration, if it comes, 
must come in that manner. Pronouncements of legal edicts 
do not automatically erase generations of customs.” 2° 


STRENGTH OF RACIAL FEELINGS OF WHITE SOUTHERNERS 


A number of southern editors have attempted, through 
articles in national magazines, to convey to people in other 
parts of the country the depth of the feeling against inte- 
gration on the part of white persons in the Old South. 
John Temple Graves of the Birmingham Post Herald, for 
example, has declared that “We won’t consent [to public 
school integration]—immediately, gradually, or ever.” 
Graves said: “The South doesn’t expect the rest of the 
country, with its comparatively small Negro population, 
to agree on the need of public school segregation where 
there are great numbers of both races. .. . What the South 
does hope to win is national appreciation of the width, 
immensity, and unanimity of its convictions—like none 
since the Civil War—and of its common cause with Ameri- 
cans who believe that the Constitution meant the South 
to decide for itself.” 2 


Thomas R. Waring of the Charleston (S.C.) News and 
Courier has cited differences among whites and Negroes in 
home environment, intellectual development, and health and 
marital standards as among reasons why white southerners 
insist on sending their children to separate schools. Observ- 
ing that acceptance of the Supreme Court decision in border 
states had “encouraged some advocates to believe that 
many southern communities soon will yield to integration,” 
Waring warned that “While the borders of the old Confed- 
eracy may narrow, the determination of white people in 
areas with heavy Negro population is not relaxing.” 22 


» Robert R. Wright, “Racial Segregation—Possible Attempts to Prevent or Fore- 
stall Integration,” Arkansas Law Review, Spring 1956, pp. 233-234. 


™ John Temple Graves, “The South Won’t Surrender,” American Mercury, July 
1956, pp. 42-44. 


= Thomas R. Waring, “The Southern Case Against Desegregation,” Harper’s Maga- 
zine, January 1956, pp. 41-45. Hodding Carter of the Greenville (Miss.) Delta 
Democrat-Times on Oct. 11 foresaw a “reduction of the number of people” opposed to 
desegregation but said that “Integration won't be complete in 50 years.” 
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A leader in efforts to improve relations between the races 
in the South, Virginius Dabney of the Richmond Times- 
Dispatch, likewise has cautioned that “The depth and in- 
tensity of the opposition to integration in much of the 
Deep South must not be overlooked in the North.” Dabney 
asserted that “Americans should be able to approach this 
sundering question of desegregation with a greater measure 
of tolerance, dignity, and restraint than is now being 
shown,” for “Certainly unless there is give-and-take on 
both sides the prospect is for turmoil and upheaval without 
end in our generation.” % 


Ralph McGill of the Atlanta Constitution has pointed out 
that when some of the outlying southern states made moves 
toward gradual compliance with the Supreme Court deci- 
sion, there was immediately a hardening of opposition in the 
Deep South, and in Virginia. He explained that “A region, 
like a nation or a man, is a product of its history and tra- 
ditional environment.” 


Deep in the instincts of many southerners is a fear of what 
might happen “when the children all drink out of the same bucket.” 
Many of these people are entirely sincere when they say that non- 
segregation means a “mongrelized” race. They will die before they 
will agree, they say. And they mean it.... 

It is this one issue of the possibility of intermarriage which 
most concerns the Deep South. That the reasoning is not always 
sound does not at all detract from the strength of its belief or 
fear. When emotions dominate, reason plays little part. He who 
dismisses this attitude as a mere prejudice does neither himself 
nor the great American problem any good. 


McGill said it was the duty of southern editors and writers 
“to seek in every way to ameliorate the problem, knowing 
it cannot be ‘solved.’” “Few great problems,” he com- 
mented, “are solved. Persons of good will keep on amelio- 
rating them until finally they cease to be major problems.” *4 


* Virginius Dabney, “School Crisis in Dixie,” 
80 and p. 100. 


* Ralph McGill, “The Angry South,” Atlantic Monthly, April 1956, pp. 33-34. 


American Magazine, August 1956, p. 
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